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Abstract

This research aims to determine the relevance of the principle of judicial independence in deciding
or considering the judge's verdict on the defendant in criminal cases under trial. It also aims to
identify the legal basis that judge used in delivering the verdict. This research is based on Law
Number 48 of 2009 concerning the judiciary. Judges have the principle of freedom and legality
(Principle of Legality) and the principle determining every criminal act that must be determined by
law. This study used a normative research method, from various legal principles, legal systems,
and statutory regulations. The specific case under investigation involved an issue of injustice that
occurred during the trial, where the judge granted leniency to the defendant based on their
courteous behavior during the trial. The focus of this research is on aspects that may be considered
for leniency by the judge, one of which is the defendant's polite behavior during the trial. Polite
behavior is not explicitly regulated in criminal law, making it necessary to further investigate the
judge's considerations in granting leniency to defendants who behave politely during the trial.
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1. INTRODUCTION

The judge's consideration is the most important aspect in achieving the
value of a decision based on justice and ensuring legal certainty in thar decision.
Before stating a verdict, the judge must carefully consider the benefits for all
parties involved, ensuring that their deliberations are accurate and grounded in
justice. If a judge’s consideration is not accurate, and just, they may be overturned
by the Court of Appeals of the Supreme Court. * In this consideration, judge has
the freedom to make considerations, both mitigating and aggravating
circumstances for an offender. The constitutional principle of judicial
independence grants judge the autonomy of judicial power, which is contained in
the 1945 Constitution as one of the institutions owned the rule of law state. The
hierarchy of judges is one of the state administrators appointed by the state as well
as giving authority and duties to carry out the judicial power itself. 2

This research focuses more on the consideration of judges who provide
criminal relief for defendants who behave politely in court. The judge in granting
leniency to the accused is a form of the concept of the freedom in giving a
decision as if the attitude and emotions of the defendant are commendable. Then,
this can alleviate the defendant's sentence. Harahap argued that the attitude and
emotions of the defendant can be seen and considered by the judge, whether the
defendant's personality during the trial is good or bad.?

Article 8 paragraph (2) Law Number 48 of 2009 concerning judicial power
confirms "in considering the severity of the crime, the judge is obliged to concern
to the good and evil nature of the defendant”. In addition, Article 58 explains "In
using criminal rules, the personal circumstances of a person, which abolishes,
reduces, or aggravates the imposition of a sentence, are only considered on the
maker or helper concerned.

The judge's decision in making a decision must consider at least four
conditions, namely: (a) There is a crime, (b) Concerning the reasons as well as the
basic purpose of committing a crime, (c) How to carry out a crime, (d) Looking at
the moral values of the accused of committing a crime, (e) Looking at the
curriculum vitae and economic factors. *

In assessing the perpetrator's actions which can be stated to be criminal acts.
According to Muljatno, judges have the principle of freedom and legality
(Principle of Legality). This is the principle determining every criminal act that
must be determined by law at least by a rule of law that has been in force for the
accused before the person is prosecuted for his actions. *

1 Arto Mukti, "Practice of Civil Cases in Religious Courts," Practice of Civil Cases in Religious
Courts , 2004, 243.

2 "Explanation of Article 17 of Law Number 8 of 1981 Concerning Criminal Procedure Code," no.
1(nd): 76.

3 Harahap and Sofyan Syafri, "Crisis Analysis of Financial Statements," 2013, 484.

4 Barda Nawawi Arief, "Problems of Law Enforcement and Crime Control Policies,” Law
Enforcement Problems and Crime Control Policies , 2001, 23.

5 Moh Mujibur Rohman et al., “Principles of Criminal Law,” 2023.
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The research results show that the various judges' considerations in deciding
cases are based on consideration of the facts of the act, juridical facts, the
mistakes of the perpetrators of the crime, the motives and objectives of
committing the crime and the attitude of the defendan. In examining and deciding
a case, the judge does not just decide but is based on certain considerations. ©

In contrast to other studies which state that judges' considerations can be
influenced by consideration factors such as laws and regulations. The attitude and
actions of the perpetrator after committing the crime, namely how the perpetrator
behaves after committing the crime, whether he admits his mistake, helps the
victim, or runs away.

The influence of punishment on the perpetrator's future, namely what impact
the sentence given to the perpetrator will have on his life prospects in the future.
The public's view of the perpetrator's criminal act is how the public reacts and
evaluates the perpetrator's actions, whether they support, oppose, or don't care. All
factors are considered by the judge fairly and objectively concerning applicable
legal rules. Judges must also interpret and apply the law according to the case.
Judges are responsible for the determinations and decisions they make. 7 The
difference between this research and previous research is that this research aims to
analyze the basis of the judge’s consideration of the defendant's attitude during the
trial. This research aims to determine the basis of the judge's consideration of the
defendant's attitude during the trial.

2. METHOD

This type of research used empirical juridical based on the value system of
legal principles of the rules of law and supported by primary data in the form of
interviews as main data and population data as secondary data. Empirical juridical
research in this study was carried out using direct interviews with the selecting
judges of the Supreme Court, regarding the effectiveness and impact arising from
the considerations of judges who provide polite relief to defendants of crimes.
This study used a empirical approach that examined legal principles, legal rules
and regulations, and objects of people's behavior. This research prioritized and
focused on the object of social behavior from the current norm system. Sources of
data used in this research primary data and secondary data. Primary data is data
obtained from the results of empirical research, which is obtained from the results
of field research through the interview method. & This research was conducted
using the interview method with one of the high-ranking judges at the Supreme
Court of the Republic of Indonesia, Ibnu Basuki Widodo.

6 A. J. Lattan, “Pertimbangan-Pertimbangan Hakim Dalam Memutus Perkara Pidana,” Hukum Dan
Dinamika Masyarakat 12, no. 1 (2014).

7 Safira Maharani Putri Utami and Siti Nurul Intan Sari Dalimunthe, “Penerapan Teori Keadilan
Terhadap Pembagian Harta Bersama Pasca Perceraian,” Jurnal USM Law Review 6, no. 1 (2023),
https://doi.org/10.26623/julr.v6i1.6899.

8 Mukti Fajar and Yuianto Achmad, "Dualism of Normative & Empirical Legal Research," 2004,
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This study used secondary data derived from literature studies by examining
and researching those related to the problem or mentioned in legal material. °
Primary Legal Materials are library materials related to statutory regulations
which consist of the 1945 Constitution, Pancasila, Law Number 48 of 2009
concerning Judicial Power, The Criminal Code (KUHP), and Supreme Court
Decision. Secondary legal material is material that is related to primary legal
material and assists in the research process, namely scientific journals related to
this research, research results related to this research and the internet is the official
website for public opinion on the prevailing legal system.

Data collection techniques in normative juridical law research were obtained
through document studies and empirical juridical research through interviews.
Document study, namely collecting documents and data required in research
problems and then intensely examined so that they can support and add to the trust
and evidence of a case. Meanwhile, the interview is a process of interaction and
communication by conducting direct questions and answers between researchers
and respondents to obtain information. The researcher provided questions to high
sorting judges at the Supreme Court of the Republic of Indonesia.

Primary data and secondary data obtained in this study were analyzed in a
prescriptive and descriptive qualitative manner, namely general data about legal
conceptions in the form of legal principles, postulates and teachings (doctrines),
and expert opinions as well as public opinion arranged systematically as an
arrangement of facts. This research analysis method used deductive logic for
normative juridical research and inductive logic for empirical juridical research.®
Deductive logic means a way of thinking that departs from the understanding that
something that applies to the whole event or group/type, also applies to each
element in the event of that group/type. Meanwhile, inductive logic is a way of
thinking that departs from specific/certain knowledge or individual facts that are
structured to draw general conclusions.

3. RESULTS AND DISCUSSION
3.1 Legal Regulation Regarding the Judge’s Consideration to Grant Leniency
to the Defendant who Behaves Politely During the Trial

The judge's consideration is the result of a criminal record of a fact revealed
in court.2°Every decision handed down by a judge, whether at the District Court,
High Court, or Supreme Court judges, must be based on justice for each litigant.
Herman Bakar gave an idea in the form of a judge being God's right hand in the
world. They are a society of professionals who are paid handsomely to practice
operating the Justice System of a country.'* The judge's consideration is divided

® Maria SW Sumardjono, "Guidelines for Making Research Proposals,” Yogyakarta: Faculty of Law
UGM , 1989, 24.

10 Naskur Bilalu et al., “Compilation of Islamic Law as Judge’s Consideration at a Religious Court in
North Sulawesi, Indonesia,” Samarah 6, no. 2 (2022), https://doi.org/10.22373/sjhk.v6i2.12441.

11 Herman Bakir, “Ethics of the Legal Profession: Pagutan, Creed, Crystal Hammer of Neo-Atlantean
Judges,” 2018, 21.
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into two types, namely juridical and non-juridical. As for the judge's
considerations that can be used as juridical considerations are as follows public
prosecutor's indictment, defendant's statement, evidence items, witness statement,
criminal laws and regulations.?

The consideration of the juridical judge is the consideration of the decision
results which is based on the facts that have been revealed in the trial. From these
facts, the law is present in determining the matters that must be contained in the
decision. Meanwhile, the judge's non-juridical considerations can be seen from the
reasons behind the defendant's criminal act. As for the judge's considerations that
can be used as non-juridical considerations, namely consequences of the
defendant's actions, defendant's condition and role or position of the defendant. *3

The researcher raises the issue concerning the verdict of the Mojokerto
District Court decision trial where the researcher assessed the results of the
decision as not based on justice because the judge granted criminal leniency to the
defendant solely based on his polite behavior during the trial. Initially, the case
was carried out by one of the police officers named Bripda Randy Bagus Hari
Sasongko, who was proven to have instructed and coerced the termination of the
pregnancy of his own girlfriend, named Novia Widyasari.

The case started with the victim allegedly committed suicide by ingesting a
potassium-based poison, it was suspected that the victim Novia Widyasari was
desperate to commit suicide because she was pregnant with the suspect. From the
results of the investigation, it was found that the victim had 2 (two) times aborted
the baby she was carrying by taking an abortion drug, the first abortion was
carried out by the victim when the fetus was several weeks, but it was
unsuccessful. Then, the suspect, Randy Bagus Hari Sasongko, bought an abortion
drug worth Rp. 1,500,000.00 and asked the victim to take the medicine, which
caused the bleeding. It was suspected that the victim felt hurt, eventually chose to
commit suicide beside her father’s grave. ™

As a result of the defendant's crime, the judge stated that Randy Bagus Hari
Sasonko had violated based on Article 348 paragraph 1 to 1 jo and Article 56
paragraph 2 of the Criminal Code. From the results of the First Level trial for the
crime committed by the defendant Bripda Randy Bagus Hari, the judge gave a
verdict of 2 (two) years in prison. Concerning the injustice from the results of the
First Level trial, the prosecutor submitted an appeal to the Second Level Court so
that he expected justice, especially a decision first level lighter than the
prosecutor's demands. The First Instance Judge considered that the defendant was

12 Anjuandi Saragih and Sohibul Thsan, “The Basis For The Judge’s Consideration Of Acquitting The
Perpetrators Of Corruption Crime,” Corruptio 3, no. 1 (2022), https://doi.org/10.25041/corruptio.v3i1.2520.

13 Sugali, "Juridical Considerations," n.d., https://sugalilawyer.com/pertimbangan-yang-juridical/.

14 PotensiBandung.com, "Chronology Of Forbidden Love Randy Bagus Hari Sasongko And Novia
Widyasari To End Drinking Cyanide Poison," PotensiBandung.com, 2021, https://potentialbadung.mind-
rakyat.com/events/pr-1623159647/kronologi-cinta-terlarang-randy-bagus-hari-sasongko-dan-novia-
widyasari-ti-berujung-minum -poison-cyanide?page=3.

Jurnal USM Law Review Vol 6 No 3 Tahun 2023 904



Received: 31-7-2023

Revised: 9-8-2023 Juridical Analysis of Fundamental Considerations Of The Judge
Accepted: 10-10-2023 On Defendant’s Attitude At The Trial
e-1SSN : 2621-4105 Bayu Adi Rachmat, Bambang Waluyo

polite and had never been previously punished as a factor in the judge's reason for
granting sentence relief to the defendant. *

The judges of the Second Instance Court considered that they disagreed with
the decision given by the First Instance Court because the criminal decision was
too light, and not in accordance with the crime committed by the defendant.
Moreover, the defendant was a member of the police who was actually one of the
law enforcers. From the results of the decisions of the judges at the first instance
according to the judges at the Second Level Court, it would greatly offend the
sense of justice in society, especially since the victims were women who were
very vulnerable to becoming victims of crime. From the results of the judgment at
the Second Level Court, the judges gave a verdict on the defendant with a
sentence of five (5) years in prison. *

In the case above, according to the results of other researchers' studies
which show that the judge who gave relief was only because he was polite in
court. 17 Then, it will contradict justice and even create an imbalance in sentencing
because being polite in court is an obligation for everyone. The Supreme Court's
decision also touched on several times the issue of granting leniency in criminal
sentences due to polite behaviour. The panel of judges in the trial process can pay
attention to several aspects that can lighten the punishment for the defendant:
politeness, the defendant's frank attitude towards his actions, the defendant's track
record of legal cases, and the defendant's sense of remorse.

After the inclusion of several elements of the judge's considerations, both
juridical and non-juridical in nature, the judge will continue with considerations
that can be aggravating or mitigating to the defendant. According to Article 50
paragraph (1) of the Judicial Powers Act, it is explained that "A court decision
must not only contain the reasons and basis for the decision, it also contains
certain articles of the relevant laws and regulations or unwritten sources of law
which are used as the basis for adjudicating. The elucidation of the article above
believes that judges may not look at it from a normative perspective, such as
juridical or non-juridical, but it is expected that judges in their considerations must
be based on a broader and deeper understanding of law. In fact, the judge in
determining consideration of factors that can be used as aggravating or mitigating
factors must be based on the judge's conviction that has been stated in the

15 AFP
16 Andi Desmon, Rina Rahma Ornella Angelia, and Rahmi Erwin, “Pemeriksaan Setempat Oleh
Hakim  Dalam  Perkara  Pidana,” Jurnal USM Law Review 6, no. 1 (2023),

https://doi.org/10.26623/julr.v6i1.6805.

7 Dodon Alfiander, “Disparity in the Considerations of Judges in Deciding Divorce Disputes in
Religious Courts and District Courts,” Juris: Jurnal Ilmiah Syariah 21, no. 1 (2022),
https://doi.org/10.31958/juris.v21i1.5716.

18 Enrico Simanjuntak, "Journal of Law and Justice," Journal of Law and Justice 6, no. 3 (2017): 387.
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statutory regulations. The Criminal Code (KUHP) has regulated factors that can
be used as aggravating or mitigating considerations, namely: *°

Factors that can be used as aggravating punishment position, repetition
(recidive), merger of criminal acts (samenlop). The aggravating factor in criminal
status is the position as a civil servant or government apparatus. Meanwhile, in
repetition (recidive), when someone re-commits a crime of the same type or is
considered by law to be of the same type within less than five years. Merger of
criminal acts (samenlop) occurs when dealing with an offense and combining two
or more offenses. Jointly committing a criminal act is often termed concursus or
samenloop, which means simultaneously committing a criminal act by one person.
Criminal mitigation can be seen from the subjective circumstances of the crime,
namely the circumstances surrounding the perpetrator when committing the
crime.?’ According to Article 52 of the Criminal Code, position is a factor that can
be used as aggravating matter on the defendant because if someone is entrusted
with a position, then it is an obligation that must be carried out. Repetition or
Recidive is an act of a defendant who commits a repeat crime, in which the
perpetrator has been sentenced to a criminal sentence but cannot repair or prevent
the crime so that he commits another crime. According to book 1 chapter VI of
the Criminal Code Articles 63-71. Consolidation of Criminal Acts is a criminal
act committed by a defendant or suspect and is proven to have committed a
criminal act concurrently with other criminal acts. #

Factors that can be used as mitigating sentences attempt to commit a crime,
assistant, and people who are under the age. Article 53 explains that the attempted
perpetrator is a condition where the perpetrator commits a crime but the crime has
not been completed. This article also explains that the maximum sentence for
attempted perpetrators can be reduced by !5 (one-third) or if the crime is
punishable by death or life imprisonment, the perpetrator can be sentenced to a
maximum of 15 years in prison. Article 56 emphasizes that those who deliberately
provide assistance at the time the crime is committed and those who deliberately
provide the opportunity, means or information to commit the crime, then these
things are factors that can mitigate the sentence. According to Article 45 of the
Criminal Code, the offender can be given criminal relief for people who are not
yet capable of age and have been proven to have committed a crime. 2

19 Mandaladitya, "Any Matters That Eliminate, Reduce or Aggravate Crime," 2017,
https://www.dictio.id/t/hal-what-saja-yang-mengapuskan-mengurangi-atau-mematkan-pidana/3507.

20 Julie C. Suk, “The Equal Rights Amendment, Then and Now,” SSRN Electronic Journal, 2021,
https://doi.org/10.2139/ssrn.3841112; Hadry Harahap, B. F. Sihombing, and Adnan Hamid, “Impact of the
Omnibus Law/Job Creation Act in Indonesia,” International Journal of Scientific Research and Management
8, no. “10 (2020), https://doi.org/10.18535/ijsrm/v8i10.11a01.

21 Faisal Faisal and Muhammad Rustamaji, “Pembaruan Pilar Hukum Pidana Dalam RUU KUHP,”
Jurnal  Magister Hukum Udayana (Udayana Master Law Journal) 10, no. 2 (2021),
https://doi.org/10.24843/jmhu.2021.v10.i02.p08.

22 Siswantari Pratiwi, “Delik Penyertaan Dalam Kitab Undang-Undang Hukum Pidana (KUHP),”
Binamulia Hukum 11, no. 1 (2022), https://doi.org/10.37893/jbh.v11i1.677.
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Legal arrangements for defendants who behave politely in court are not
regulated in criminal laws and regulations but in the Supreme Court Decision. The
judge's considerations before deciding on a sentence for a criminal offense on the
perpetrator. First, the judge must concern to the nature of juridical and non-
juridical. Second, the judge considers things that can be aggravating and
mitigating for the defendant. Then, from these considerations, the new judge can
pass a verdict on the perpetrator of the crime. The Supreme Court's decision
confirms the factors that can be considered by the judge based on jurisprudence.
Jurisprudence is a series of legal decisions issued by the court which then have
binding legal force (binding precedent) or persuasive (persuasive precedent).?®
The Supreme Court's Decision Number 2658 K/PID.SUS/2015 and Number 752
K/PID/2006 of 2006 explains that there are several reasons for the defendant to be
provided leniency, as follows he accused behaved politely in court, defendant
confessed openly what he had done, accused has never been convicted and
defendant regretted his actions. *

3.2 The Relevance of the Principle of Judicial Independence in Granting
Leniency Verdict to the Defendant's Behavior during the Trial

The principle of freedom of judges is a principle of freedom possessed by
judges to carry out the course of justice.?® To decide a case, the judge has
independence from interference or intervention from any party, which is known as
independent judicial power or can be interpreted as judicial power that is free
from interference from any party. This independent judicial power is
independence or independence that is owned by the judiciary in order to create an
objective and impartial decision. The purpose of an objective decision is that in
the process of making a decision, the judge must take an honest stand, have a
correct view, or take a view in accordance with the actual situation by referring to
generally accepted objective measures or criteria. In contrast, the purpose of an
impartial decision is a decision produced by a judge. Not taking sides with one
party gives rise to a sense of injustice on the part of the parties involved in the
case or dispute. Besides that, the decision given directly provides legal certainty in
society. It can be concluded that independent judicial power must guarantee the
implementation of honest and fair justice and fulfill legal certainty in society
based on applicable law.?

23 Nabiyla Risfa Izzati, “Deregulation in Job Creation Law: The Future of Indonesian Labor Law,”
Padjadjaran Jurnal llmu Hukum 9, no. 2 (2022), https://doi.org/10.22304/pjih.v9n2.a3.

24 Ayutia Nurita, "Being Polite in Court Reduces Punishments, These are the Facts," Ministry of
Finance of the Republic of Indonesia , 2022, https://www.djkn.kemenkeu.go.id/artikel/baca/14847/Berlaku-
Sopan-di-Pemadilan-Ringankan-Hukuman-Ini-Facts.html.

%5 Suwitno Y Imran and Apripari, “Determination Of The Judges Freedom In Indonesia On The Straf
Minimum Rules,” Protection: Journal Of Land And Environmental Law 1, no. 1 (2022),
https://doi.org/10.38142/pjlel.v1i1.281.

%6 Encarnacién Roca Trias, “Freedom of Expression, Judicial Independence, Impartiality: The Judges
in Social Networks. a Study of the Rulings of the European Court of Human Rights,” Revista Espanola de
Derecho Constitucional 2021, no. 122 (2021), https://doi.org/10.18042/cepc/redc.122.01.
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The judge must be free to examine and try cases without interference or
other powers, so that the judge is free to determine considerations which will later
be used as a decision in examining and trying the accused. Based on Article 3
paragraph 1 of Law Number 48 of 2009 concerning Judicial Power that "In
carrying out their duties and functions, judges and constitutional judges are
required to maintain independence”. Oemar Seno Adji gave the idea "if a court is
free and not affected by anything, then that is a form of condition for a rule of
law".?” This idea is reinforced by the statement of Law Number 48 of 2009 Article
1 Paragraph 1 concerning judicial power which means that independent power is
defined as judicial power which has the function of running the judiciary in order
to enforce the law on the basis of justice based on Pancasila and the 1945
Constitution. Justice based on Pancasila is the value of justice in the form of
principles of justice, fulfilling several principles or principles, which include the
principle of justice. Upholding justice based on justice from God, the Pancasila
principle of justice prioritizes human rights and humanizes humans as social
creatures whose justice must be protected.?® The Pancasila principle of justice
upholds the value of unity and oneness in order to create a conducive atmosphere
for the nation that provides justice for Indonesian citizens, the principle Pancasila
justice adheres to the principle of deliberation to reach consensus by means of
representation in order to create justice for citizens in expressing their respective
opinions, and the principle of Pancasila justice provides justice for all citizens
without exception in accordance with their rights.?

Before giving a decision, judges must be able to pay attention to
considerations that will later become a decision product, and if the judges feel
sufficient in examining the case they are facing, then it is time for the judge to
give a decision on the crime committed by the defendant. In giving a judge's
decision, it must be based on the law and based on the judge's own beliefs. As for
the issue of the judge's own conviction, it is not easy for the judge to fufill his
duties. Mulyatno gave the opinion that "the judge's belief is a belief in himself,
that the judge has no doubts at all from the belief that was described to him on the
basis of evidence". %

However, in making decisions based on the freedom of judges, judges need
to concern to the limit, namely the principle of legality because it has a function to
limit the freedom of judge so that judge does not exercise arbitrary freedom in
carrying out his duties. Frans Magnis Suseno gave the idea that with the presence
of freedom and independence of judicial power from any party, it is expected that

275, Adji, "Free Judicial State of the Law," Free Judicial State of the Law , 1980, 01.

28 Marlene Sofia Alves e Silva and Carlos Guilherme da Silva Lima, “The Role of Information
Systems in Human Resource Management,” in Management of Information Systems, 2018,
https://doi.org/10.5772/intechopen.79294.

2 Helen Fenwick, “The Human Rights Act,” in Civil Liberties and Human Rights, 2020,
https://doi.org/10.4324/9780203867884-16.

30 President of the Republic of Indonesia, “The Criminal Code,” Ministry of Justice 5, no. 1 (1958):
1-133.
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the judiciary can better control the law on state power in order to prevent and
reduce abuse of authority or power. 3!

The Criminal Procedure Code (KUHAP) Law Number 8 of 1981 Article 183
has explained that a judge may not impose a sentence on a person unless it is
proven that he has two (2) valid pieces of evidence for his belief that the crime
actually occurred due to the actions of the defendant. The freedom of judges to
make decisions must be based on law, not freely in the sense of being free without
any restrictions because the function of creating laws that regulate criminal acts is
only to regulate people's lives to create true justice. *2

Article 54 The concept of the Draft Criminal Code has set guidelines for
sentencing judges in making decisions. 33 Through this article, judge cannot give
arbitrary decisions so that in making decisions, he must pay attention to several
points and are expected to create a true sense of justice. 3 Article 54 of the Draft
Criminal Code concept explains that judge must consider several aspects, namely
motives of criminal offenses, the objective and motive of the offender committing
a crime, the attitude of the perpetrator, how did the perpetrator commit the crime,
the attitude and actions of the perpetrator after committing a crime, social
economic conditions, and life history of the offender, the influence of the
perpetrator's crime on the victim and the victim's family, forgiveness from the
victim or family, legal values based on justice in society and the committed in a
planned manner or not.

In the case being investigated by the researcher, the decision given by the
Second Level Court already reflects justice because its decision describes a
decision that looks at the impact and influence of the crime of the defendant's
crime on the victim, and society, so that the legal value of the decision is based on
community justice. In fact, every judge's decision that utilizes freedom and
independence when making decisions is based on justice, so that judge must be
careful and wise in studying, considering, deciding, and being able to resolve
cases that are currently happening. Besides, judges must be able to limit
themselves so that arbitrary decisions do not occur and executive government
system can be good and fair for the community to be implemented. Ibnu Basuki
Widodo argues "In imposing a decision, of course, one must look at the minimum
and maximum criminal threats and the quality of the defendant's actions whether
the defendant's actions caused serious or minor injuries to those around them, so
that judges in using their freedom are still limited by laws and regulations and not
using freedom that causes arbitrary decisions".

31 Franz Magnis Suseno, “Searching for a Figure of Democracy A Philosophical Study,” 1995, 1-133.

%2 Helmalia Cahyani et al., “Kebijakan Pasal-Pasal Kontroversial Dalam RUU KUHP Ditinjau Dari
Perspektif Dinamika Sosial Kultur Masyarakat Indonesia,” Journal of Law, Administration, and Social
Science 2, no. 2 (2022), https://doi.org/10.54957/jolas.v2i2.175.

33 Joko Sriwidodo, “Politik Hukum Rancangan Perubahan KUHP,” Era Hukum 18, no. 1642 (2020).

34 Sriwidodo.

35 "Interview with Judges of the High Court of the Supreme Court," nd
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4. CONCLUSION

The judge consideration who gave leniency to the defendant only to be
polite was not actually regulated in the Criminal Code but on the jurisprudence of
the Supreme Court Decision Number 2658 K/PID.SUS/2015 and Number 752
K/PID/2006 of 2006. Before giving a decision on the defendant, the judge should
prioritize the impact factor or influence on the family or community for the
defendant's crime, especially if the defendant is a police officer who actually has a
duty as a law enforcer, and if because the judge uses the principle of freedom
arbitrarily, it will lead to a bad judgment from the community and cannot create
high justice. Concerning to a case of PT SURABAYA Decision Case Study
Number 519/P1D/2022/PT SBY, the high court judge does not agree with the
results of the first level decision. Moreover, the judge's consideration at the first
level only assesses decency as well as have not been previously convicted, which
becomes a factor for granting leniency in the sentence. In some cases, the sentence
imposed is even lower than the prosecution’s demand. Therefore, the high court
judges considered that the court's decision of first instance did not reflect a sense
of justice for the community and even the judges considered it very offensive to
the sense of justice, especially for women.
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