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Abstract

Minors (minderjarig) according to the law are not capable of performing legal acts independently, including
in terms of making their land rights as forest collateral. Legal actions of minors whose fathers die can be
represented by their biological mothers who act as guardians based on court decisions. This study aims to
analyze the legal consequences of minors' land certificates that are used as debr collateral by their biological
mothers and legal protection for minors whose land rights are used as debt collateral by their biological
mothers. This research method is normative juridical using statutory, conceptual, and case approaches. The
results of this study indicate that the legal consequences of a minor's land certificate used as debt collateral
by his biological mother without going through the determination of the guardian and the power of attorney
to make the minor's land rights from the court are null and void (nietig van rechtswege ). The law (Article 393
of the Civil Code) has provided preventive legal protection against minors whose land titles are used as debt
collateral by their biological mothers if this is done without the appointment of a guardian and power of
attorney from the court. The minor's biological mother in her position as guardian is only authorized to make
the certificate of land title on the basis of absolute necessity or clearly beneficial to the minor after hearing
or legally summoning the child's immediate family or blood relatives and the supervisory guardian.
Keywords: Legal protection; Minors; Land Certificates; Debt Collateral.

1. INTRODUCTION
Inheritance law as one part of family law plays an important role. One type of

inherited property in Indonesia is immovable property. The inheritance of immovable
property is only possible if the heir has died and the inheritance will be distributed to the
heirs. In Indonesia, the distribution of inheritance law often causes problems in family
relationships, one of which is the amount of distribution of inheritance that does not match
between adult heirs and underage heirs. In the law, there is no mention of differences in the
distinction of male and female heirs or differences in the age of the heirs.!

According to Article 1330 and Article 330 of the Civil Code, heirs who are minors
may not act freely in matters relating to the law or anything related to it, because they are
considered legally incompetent.Children are not considered legally competent, they cannot
take legal action, so in this case a guardian is required. Children have not been deemed
legally competent, they cannot take legal action; consequently, a guardian is required.’
According to Article 345 of the Civil Code, if one of the child's parents dies, the surviving
parent shall legally take over the minor child, unless the surviving parent is released or
discharged from parental responsibility. For children who are still under the care of their
parents, the local district court must appoint a guardian.’
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A guardian is someone who is given the power of guardianship by religion, as the
Compilation of Islamic Law explains that guardianship is the authority given by a religious
court to a person to carry out a legal act to act as a representative to carry out interests on
behalf of a child who is brought under his guardianship as the child has been abandoned by
his parents (died) or the parents are still alive but do not have the conditions for the ability
to carry out legal acts. Based on Article 383 Paragraph (1) of the Civil Code, guardianship
is someone who is able to act as a child's representative in all legal proceedings.

In general, each guardianship has only one guardian, unless the maternal guardian
(moerdervoogdes) remarries, in which case her husband becomes the paternal guardian; if
one parent dies, the surviving parent automatically becomes the guardian of his children.
Guardianship (voogdij) as the supervision of minors who are not under the authority of
their parents and the management of the objects or property of the child is regulated by
law.? The position of guardian is not simply given the freedom to transfer the rights of the
child to another person, although he has the right and authority to manage the child.®

The right and authority of a guardian to pledge his land is a condition of the child's
property rights in debt security. In addition, if the property is disputed land, it cannot be
used as debt collateral. The procedure for a Power of Attorney to Enforce Mortgage can be
completed before a state-approved official authorized to make legal deeds regarding the
sale and purchase of land rights if all formal and material requirements have been met. A
deed made before a public official authorized to do so and whose form has been stipulated
by law, is considered authentic and the official in question is a notary.

In reality, there are some indications that there is still a practice of transferring land
rights carried out by the guardian without being preceded by a stipulation from the local
district court before carrying out the sale and purchase action. This occurs because the
absence of a stipulation from the local district court in advance will lead to legal
consequences in debt guarantee activities.

In this study, there are several studies that are almost similar, namely, First written
by Zahra Apritania Jati entitled “Peralihan Hak Atas Tanah Yang Dimiliki Anak Oleh
»6 Second, written Eva Cahyana Dewi entitke
“Tinjauan Yuridis Mengenai Perwalian Anak Yatim Piatu yang Masih Di Bawah Umur™’,
dan Third, written by Klamaya K dan Lugman Hakim entitled “Perlindungan Hukum Ahli
Waris Di Bawah Umur Terhadap Penjualan Tanah Harta Waris yang Dilakukan Oleh Wali
(Studi Kasus Putusan Nomor 313 Pdt.P/2023/PN DPS)”.f In previous studies, only focused
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on the regulation and transfer of land rights carried out by buying and selling. The novelty
in this research is that the object of inheritance, namely land, is used as collateral for debt,
which is done by the biological mother.

This research aims to find out the legal consequences and legal protection to
underage children whose inheritance (land rights) is used as debt collateral by their
biological mother.

2. METHOD

This research is a normative legal research, the approaches used are conceptual
approach, statutory approach and theory approach. There are several legal materials used
for this research, namely primary legal materials in the form of the Civil Code, Law
Number 1 of 1974 concerning Marriage, Law Number 23 of 2002 concerning Child
Protection, Law Number 2 of 2014 concerning Amendments to Law Number 30 of 2004
concerning Notary Offices, Government Regulation Number 29 of 2019 concerning Terms
and Procedures for Appointing Guardians, while secondary legal materials in the form of
legal literature in the form of books and journals relevant to legal issues in this study. The
collection of legal materials is carried out using document study techniques, by identifying,
inventorying and classifying relevant legal materials, while the legal material analysis
technique uses interpretation techniques in accordance with a predetermined approach,
some interpretations are also adjusted based on the type of legal material, for clear norms
grammatical interpretation is used, while for unclear norms it can use formal or systematic

interpretation

3. RESULTS AND DISCUSSION
Legal Consequences of Minor's Land Title Used as Debt Collateral by her Birth
Mother

Minors cannot transfer land rights on their own, due to their age which is still not
legally competent to perform legal acts as stated in Article 1320 of the Civil Code. This is
so that when they become adults, there will be no claims or lawsuits from other parties
regarding the validity of land ownership by the new right holder.

Legal actions carried out by a child are regulated in Article 47 paragraph (1) of Law
Number 1 of 1974 concerning Marriage which states that children who have not reached
the age of 18 years or have never entered into marriage are under the authority of their
parents as long as they are not deprived of their authority. Paragraph (2) of the Law
stipulates that parents represent the child regarding legal acts inside and outside the court.
Further arrangements are regulated in Article 48 which states that parents are not allowed
to transfer rights or mortgage fixed goods owned by their children who are not yet 18 years
old or have never entered into marriage, unless the interests of the child require it. Article
39 Paragraph (1) a of Law Number 2 of 2014 on the Amendment to Law Number 30 of
2004 on the Office of Notary related to the age requirement of the confrontant in making a
notarial deed. Article 37 paragraph (1) of Government Regulation No. 24/1997 on Land

2 Irwansyah, Penelitian Hukum: Pilihan Metode dan Praktik Penulisan Artikel (Edisi Revisi), 3:130.




Registration states that the relinquishment of land rights is an activity of transfer of rights
that must be carried out by a deed made by a Land Deed Official or hereinafter referred to
as a Land Deed Official. ' This is done as a condition for registering the transfer of land
rights at the Land Office. The process of releasing the rights must pay attention to the
position of the land rights, if the ownership is joint, then it must get approval from all those
entitled to the land to be sold and bought, including the ownership of land rights by minors.

According to Article 393 of the Civil Code, the guardian is not allowed to take out
loans for the benefit of the minor, sell or transfer debentures, receivables or shares, or
alienate or mortgage property without the approval of the District Court. This power shall
not be granted by the District Court unless absolutely necessary or proven to be beneficial,
and only after the minor's family or blood relatives and the supervising guardian have been
properly heard or summoned. Legally, the transfer of land rights by a minor without a
guardianship order from the District Court is null and void and legally defective.

Legally, the legal guardian of a minor is obliged to carry out the sale of the child's
land if it is in his name and ordered by the court to do so, because legal organizations do
not have the authority to act as guardians in the case of associations, foundations, and
charitable institutions chosen by parents, the policy of associations, foundations, and
charitable institutions for guardians appointed if directed by the court.'' Although not
regulated in legislation, Article 370 of the Civil Code regulates the supervision of the
property of minors. The supervisory guardian can order the guardian to make an inventory
and calculation of the child's property and inheritance.'

The legal basis for guardianship in the Civil Code is found in Chapter XV, where
several regulations regarding guardianship are found in Articles 345-354 of the Civil Code.
In this situation, if one of the parents has passed away, the surviving parent takes over the
guardianship of the children while they are still minors, in accordance with their
obligations.

Children who are in the care of a guardian must be supervised and managed by the
weskameer (Balai Warisan), in this case together with the guardian. However, there is
currently no legally binding regulation, and implementation is in accordance with Articles
359, 366, 370, and 388 of the Civil Code. To stop the theft of children's assets while they
are under guardianship, institutional supervision is essential. Therefore, in accordance with
this context, a directive has been developed to be implemented as soon as possible.

According to the Civil Code, the additional duties of the guardian that must be
carried out are a) Article 368 explains that the guardian is obliged to inform the hall of the
existence of the approved guardianship; b) Article 127 of the Civil Code explains that the
guardian is obliged to register the spouse's property from the beginning of leaving them; c)
Article 338 of the Civil Code explains the obligation to ensure the annual amount that the
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child can use and the costs related to his maintenance; d) Article 389 of the Civil Code
explaining that the obligation of the guardian to ensure that all tables, chairs and other
furniture that were part of the minor's property at the beginning of the guardianship have
been sold; including all immovable property that does not bring results, income or profit,
except for goods that are still in a form that can be stored with the permission or
permission of the Hall; e) Article 392 explaining if it turns out that in the Minderjarigen's
property there are state receivables, the obligation to register them.

Based on the description above, of course it is different according to Article 110 of
the Compilation of Islamic Law which describes the duties of guardians that must be
carried out, namely: a) In addition to providing religious instruction, education, and other
skills for the future of the individual for whom he is responsible, the guardian is also
obliged to take good care of himself and the property of the person for whom he is
responsible; b) Unless it is absolutely necessary for the benefit of the person for whom he
is responsible, the guardian may not bind, encumber, or transfer the property of the person
for whom he is responsible; ¢) The guardian shall be responsible for the property of the
person under his or her care and shall pay compensation for any loss caused by his or her
fault or carelessness; d) The guardian's obligation shall be evidenced by an accounting
which shall be closed once a year, without affecting the procedure provided for in Article
51 paragraph (4) of Law No. 1 of 1974 Concerning Marriage.

Guardianship is indeed the supreme power of the Religious Court, so the judges who
heard the panel granted the request because they felt that everything that had happened so
far was done for the glory of God Almighty. In this case the Panel of Judges authorized
guardianship based on the needs of the community. In this case it is considered an
important issue that belongs to the community because of a custom that still survives until
now developing in the community.

In such a situation, efforts to establish guardianship in society should not cause
societal problems, not least for the guardian or the child under guardianship. for the
protection and welfare of the child, as well as for the exercise of the rights of minors and
important matters. The child then gets the main purpose of the guardianship institution,
which is to help him or her grow and develop normally like other children in the
neighborhood. In reality, a person appointed as a guardian is subject to duties and
regulations, such as limitations derived from established rules. Meanwhile, guardians have
legal protection; they are exempt from the law as long as they can show that the assets are
used as a guide for the child's benefit, such as supporting the child's daily needs and future
interests.!?

There was a case where Mrs. X's son was not allowed to pledge his land certificate to
the bank, because according to Indonesian civil law, the owner of the collateral is
considered legally incompetent and is not allowed to take legal action. As both mother and
debtor, Mrs. X has the right to manage the minor's property. In addition, it is also clear that
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under the Marriage Law, Mrs. X is prohibited from using a minor's certificate as collateral
for a bank loan or mortgage.

In accordance with the procedure, the Land Deed Official made a Deed of Granting
Mortgage secured by a land certificate belonging to Mrs. X's minor child. The following
editorial on Article 48 of Law No. 1/1974 on Marriage explains that, because Mrs. X had
the motive to increase the company's capital and to guarantee the certification of Mrs. X's
child's education, the establishment of APHT did not violate Indonesian laws and
regulations in order to provide for her child.

The banking activity itself considered more than just cause, Mrs. X only provided
written security (lex scripta) in the form of a court guardianship decree against the minor
child's land title, but the bank also sued Mrs. X because the district court had appointed the
minor child's biological mother as guardian in District X. Mrs. X was the biological mother
of the child, as indicated on the child's birth certificate, but she needed to request a
guardianship decree. The bank needs this to get court assurance that the data is accurate.
Mrs. X, the debtor, is a woman who is considered physically and mentally competent as a
guardian for her minor biological child, so that the Land Deed Official can hold her
accountable if problems arise in the process of binding the mortgage on Mrs. X having a
guardianship decree document.

The appropriate step in this research is to request collateral in the form of a
certificate of ownership of the child's land as part of the credit granting procedure. Mrs. X.
This is done because as a creditor, the bank needs certainty of credit repayment if Mrs. X
defaults as a client, so that the bank can prioritize the repayment of money received from
the sale of the pledged property. Since a mortgage is created when it is recorded in the land
book, the bank has legal certainty regarding its mortgage ownership when it makes a Deed
of Grant of Mortgage using a Land Deed Official and registers it with the Land Office.
This also fulfills the principle of publicity.

This requires that the preparation of Deed of Grant of Mortgage with a minor's land
certificate as collateral at Bank X has complied with legal requirements and standard
banking practices, while the filling of the Deed of Granting Mortgage at the Land Deed
Official's office aims to ensure the smooth running of the credit disbursed by Mrs. X. The
concept of publicity and the creation of mortgage rights as legal certainty for banks as
holders of mortgage rights are fulfilled by the registration of Deed of Grant of Mortgage by
the Land Deed Official at the Land Office. Based on this description, the legal
consequences of a minor's property rights being used as debt collateral by his biological
mother if there is no court decision as his guardian, as well as the consent of his biological
child in the perspective of Indonesian law is that it can be null and void.

According to Article 48 of Law Number 1 Year 1974 concerning Marriage, parents
are not allowed to transfer rights or mortgage the fixed assets of children who are not yet
eighteen years old or have never been married, unless the interests of the child demand it.
Law Number 1 Year 1974 concerning Marriage does not further regulate how parents
charge or transfer their children's fixed assets. Parents are not allowed to transfer property
belonging to minors, according to Article 309 of the Civil Code, but must follow the




guidelines of Chapter XV of Book I of the Civil Code. Article 48 of Law Number 1 Year
1974 on Marriage.'

The legal consequences of a minor's property rights being used as collateral for debt
by his biological mother in the absence of a court order as his guardian and the consent of
his biological child in the perspective of Indonesian law must first be seen whether the
child's interests require it, by requesting a court order to pledge the land. Therefore, in
addition to the husband's death certificate, the heirs' certificate, and the identity of the
heirs, a court order that the mother has been authorized to pledge the child's property, i.e.
the child's share in the mother's estate, is required. If this is not fulfilled, then the
agreement in any form can be null and void. However, if the procedure for making the
principal agreement or in granting credit is not carried out through the correct legal
procedure, it can result in the cancellation of the mortgage right based on a court decision
and the position of the bank as the holder of preferred rights / precedence over other
creditors will be disadvantaged due to a lawsuit or challenge from a minor.

Based on the description above, the legal consequences of a minor's land title
certificate (minderjarig) which is used as debt collateral by his biological mother without
going through the determination of the guardian and the power of attorney to make the
minor's land title from the court is null and void (nietig van rechtswege), because it does
not fulfill legal procedures or legal defects as specified in Article 393 of the Civil Code.
However, in court practice, the actions of the biological mother who makes a certificate of
land rights belonging to a minor without the determination of the guardian and the power
of pledge from the court are not null and void, but can be canceled (vernietigbaar) through
a civil lawsuit. This means that as long as it is not canceled by the court based on a lawsuit
from the child's next of kin or the supervisory guardian, the act of the biological mother
pledging the minor's land title as debt collateral without the determination of the guardian
and power of attorney from the court is considered valid as long as it is done for the basic
(absolute) needs of the minor.

Legal Protection of Minors Whose Property is Pledged as Collateral for Debt by
Their Birth Mother

In exercising guardianship, the legal activities of guardians do not grant them full
and unlimited authority. If a guardian engages in behavior deemed detrimental to the child,
they may be dismissed and possibly receive compensation for the harm. The child's own
interests are the main basis for dismissal of a guardian. The Civil Code lists further
grounds for seeking the removal of a guardian, namely:'” a) If the guardian misbehaves: b)
If the guardian abuses his/her abilities or is incompetent in carrying out his/her duties; c) If
the bankruptcy trustee; d) If the child is opposed by the guardian or family; e) In the event
that the guardian receives a punishment that has long-term legal consequences; f) If the

14 Liastikha, “Kedudukan Ahli Waris Pengganti dalam Sengketa Waris Berdasarkan KUH Perdata,”
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guardian fails to inform the Balai Warisan about the procedure for guardianship; g) If the
guardian fails to hold the Balai Warisan accountable.

The guardian has responsibility for the child's property and provides compensation
for any losses caused by the child's fault or carelessness. Based on Article 107 Paragraph
(2) of the Compilation of [slamic Law which explains that if the guardian is unable to carry
out his guardianship duties or is negligent, then his relatives can request that the religious
court appoint him as a guardian.'®

Every country bases the implementation of child protection on four general concepts,
which are based on the Convention on the Rights of the Child and Law No. 23/2002 on
Protection. These principles include:

First: Principle of Non-discrimination;

The principle of Non-Discrimination means that all rights recognized and contained
in the KHA must be applied to every child without any distinction. This principle is in
Article 2 of the Compilation of Islamic Law Paragraph (1), “Regardless of race, color, sex,
language, creed, or political belief, States Parties uphold and guarantee the rights set forth
in the present Convention to all children under their control without discrimination on any
additional factor, such as the birth of the child's parents or legal guardians, national, ethnic,
or socioeconomic origin, ownership position, disability, or other status. Second paragraph:
“States Parties shall take all necessary measures to ensure that children are protected
against any form of discrimination or punishment that may be based on the status, customs,
beliefs or opinions of the child's parents, legal guardians or family members".

Second: The Principle of the Best Interests of the Child;

This principle is stated in Article 3 Paragraph (1) of the Compilation of Islamic Law:
“In all actions concerning children by public and private social welfare institutions, judicial
institutions, government agencies or legislative bodies, the best interests of the child shall
be the primary consideration”. This principle reminds all child protection providers that
considerations in decision-making regarding the future of children, not by adult standards,
let alone centered on the interests of adults. What is good by adult standards is not
necessarily good by the standards of the child's interests. It may be the intention of adults
to provide help and assistance, but what actually happens is the destruction of the child's
future.!”

Third: The Right to Life, Survival and Development;

This principle is stated in Article 6 of the Compilation of Islamic Law Paragraph (1):
“States parties recognize that every child has an inherent right to life.” Paragraph (2):
“States parties shall ensure to the maximum extent the survival and development of the
child.” Since the right to life of a child is something that is brought from birth and is not a
gift from the government or an individual, this concept makes it clear that the state must
ensure the survival of every child. States must create an enabling atmosphere, adequate
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housing and infrastructure, and access for all children to meet their basic needs in order to
protect their right to life. Related to this idea has also been explained in the previous
discussion on children's rights.
Fourth: Respect for the views of The Child,
The following principle is enshrined in Article 12(1) of the Compilation of Islamic
Law, which states:
“States Parties shall ensure that children who have their own views have the
right to express their views freely in all matters affecting the child, and that such
views shall be respected in accordance with the age and maturity of the child.”

The autonomy of the child's personality is affirmed by this idea. Therefore, he is not just a
passive, obedient, and weak person; rather, he is an independent person with experiences,
desires, fantasies, obsessions, and goals that may ditfer from those of an adult..'®

A child protection perspective is a method of approaching all problems by
prioritizing the needs of children. When this perspective is used, children's issues are
always prioritized. According to the Declaration of the Rights of the Child as a child who
is physically and mentally immature, requires special protection and care, including
appropriate legal protection, before and after his or her birth.'

International Convention on the Protection of Children The UN General Assembly
essentially responded to this in terms of child protection by issuing a statement on the
Declaration of the Rights of the Child on November 20, 1959, which is seen in Principles
1, 2, and 9. These principles, among others, say that: 1) Principle I, “All the rights set forth
in this declaration shall be enjoyed by children. It is essential that all children, regardless of
race, color, sex, language, religion, political beliefs, money, birth, or other social status, be
accorded those rights, regardless of their family membership; 2) Principle 2, “according to
laws or other regulations, children shall be provided with special protection as well as
opportunities and facilities that enable them to grow physically, mentally and socially in a
healthy and reasonable manner while enjoying freedom and dignity.” For this reason, it is
best to consider the child first when drafting laws; 3) Principle 9, “Children shall be
protected from all forms of abuse, exploitation and neglect. Trafficking in children of all
kinds shall be prohibited”.

In addition, the adoption of the Convention on the Rights of the Child by the UN
General Assembly on November 20, 1989, marked the culmination of child protection
efforts (UN Resolution No. 44/25 of December 5, 1989). Since then, international
standards have put a special focus on children around the world, namely: 1) Providing
children with care, nurture, education and protection; 2) Developing children according to
their skills, interests and abilities; 3) Preventing child marriage; and 4) Teaching children

moral principles and character education.?
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The 1945 Constitution of the Republic of Indonesia and several national and
international laws and regulations guarantee the maintenance and fulfillment of children's
rights, which are among the human rights upheld by the state. By ratifying international
conventions that regulate children's rights, such as the Convention on the Rights of the
Child regulated by Presidential Decree No. 36 of 1990, this guarantee is strengthened 2!

In accordance with their roles and responsibilities, the State, Government, Local
Government, Community, Family, and Parents have an obligation to defend and ensure the
realization of children's human rights. The government must base efforts to protect
children's rights on the principles of human rights, especially respect, fulfillment and
protection, because the protection of children does not guarantee that children receive
treatment and opportunities that meet their needs in various fields of life.

Meanwhile, a biological mother who pledges debt against her minor son's certificate
without the need to prove it with a deed issued by a Land Deed Official will not get legal
protection. In providing clarity of ownership, a Land Deed Official is tasked with carrying
out guidelines as an act of transfer of land rights by sale and purchase with a deed of sale
and purchase being made as an authentic deed used as a requirement to prove the transfer
of land rights.??

Based on the description above, Article 393 of the Civil Code has provided
preventive legal protection to minors whose land title certificates are used as debt collateral
by their biological mothers if this is done without the appointment of a guardian and power
of attorney from the court. The minor's biological mother in her position as guardian is
only authorized to make the certificate of land title on the basis of absolute necessity or
clearly beneficial to the minor after hearing or legally summoning the child's immediate
family or blood relatives and the supervisory guardian (in this case the Balai Harta
Peninggalan).

KESIMPULAN

The legal consequences of a minor's land certificate (minderjarig) which is used as
debt collateral by his biological mother without going through the determination of the
guardian and the power of attorney to make the minor's land rights from the court is null
and void (nietig van rechtswege), because of legal defects. However, in court practice, the
actions of the biological mother who makes the certificate of land rights belonging to the
minor without the determination of the guardian and the power of pledge from the court
are not null and void, but can be canceled (vernietigbaar) through a civil lawsuit from the
minor's next of kin or the supervisory guardian (Balai Harta Peninggalan).

The law has provided preventive legal protection to minors whose land certificates
are used as debt collateral by their biological mothers if this is done without the
appointment of a guardian and power of attorney from the court. The minor's biological
mother in her position as guardian is only authorized to make the land title certificate on
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the basis of absolute necessity or clearly beneficial to the minor after hearing or legally
summoning the child's immediate or blood relatives and the supervisory guardian (Article
393 of the Civil Code).
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