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Abstract

The purpose of this study is to analyze flash sales related to predatory pricing activities prohibited by n‘rj
Business Competition Law, and to explain law enforcement related to predatory pricing activities. IF fc.'_\'fj sal
can be said to be predatory pricing if it meets the elements in Law No. 5 of 1999 article 20. In this stud), the
author uses normative legal research methods using an approach to law and a conceptual approach to the
problem of whether flash sale is relared 1o predatory pricing activities and how predatory pricing law
enforcement is reviewed from business competition law. This paper provides a conceptual view as stated in the
Business Competition Law, as well as the implementation of the enforcement of the law. The results and
discussion of the formulation are that flash sale activities are not related to predatory pricing activities because
flash sales do not meet the elements of selling and loss activities, and enforcement of predatory pricing laws
in business law is to provide criminal penalties and administrative penalties in accordance with the provisions
of Law No. 5 concerning the Prohibition of Monopoly Practices and Unfair Business Competition.
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1. INTRODUCTION

Today, internet technology has an important part in people's lives. Apart from being a means
of communication, and entertainment, the internet also has a big role in business activities,
especially in terms of marketing or buying and selling business activities. Many people in
Indonesia do buying and selling business online, namely through e-commerce media such as
Shopee,\bazada,\bukalapak,\‘l:okopediam so on. the more widespread development of
digitalization, the influence of e-commerce in marketing is considered an effective form of
building relationships with consumers because with the existence of e-commerce consumers
and business actors are easy to carry out buying and selling activities, on the internet using e-
Commerce media, from ordering to payment consu men tees not need to do face to face.!

The rise of the e-commerce industry certainly makes a lot of business competition between
business actors in e-commerce media. this situation can be a positive thing if done with
healthy competition. but on the contrary, it will have a negative impact if this business
competition is carried out cunningly or unhealthily, hail on fish, causing other business actors
to experience losses and destroying the national economy. e-commerce functions as a process
of buying and selling a product which is usually done offline both in the market and in stores
and meeting directly, the ease of buying and selling business with the existence of e-
commerce media makes sellers and buyers do not have to bother meeting|to make buying and
selling transactions because they carry out these activities through the internet. this makes
many e-commerce business actors have to think creatively so that the products they sell

yLR Rthulu]unil;\ﬁle Role of E-Commerce in Business Development, I,fnsuryu\JButnal of Business and
Accounting, Vol. 8 No. 2 (2023).




remain in demand and known in the digital world. business actors must pay more attention to
opportunities that can affect the increase in sales so that business actors can find out business
strategies that can benefit them. the ease of buying and selling activities with e-commerce
media makes many sellers/stores competing to provide discounts or promos so as to make
consumers interested.

Usually, buying and selling activities with substandard price offers occur at certain
celebrations by offering relatively low prices for a product or item as is often found in the
provision of free shipping, cashback Tollowed by discounts from item owners who provide
interest in platform users who make online purchases.\ﬁa-sh sales provide very low prices,
and are very affordable. with this flash sale, many busimi¢ss actors use this strategy to make
potential customers feel interested in buying a product and are able to dominate market
share 2 this flash sale strategy makes it feel unfair to business people who have just entered
the world efié-commerce, this is influenced by the lack of business c;lpit;lLEE’mcforc, there
is a need for supervision of this flash sale strategy with regulations that allow price cuts but
do not lower below the standard production price. Because if it is below the normal market
price, actors with middljt lower standard capital cannot take part in buying and selling
competition in market share; and of course make them not enter the business world, this can
cause the business to die. Meanwhile, business actors with large capital will be able to master
the business being run.

Flash sales are often carried out in conjunction with promo activities or excessive discounts
on a product. the market price and the price offered during this flash sale activity are very
different. this can cause sellers or business actors to carry out predatory pricing activities
(selling and loss). "Law Number 5 of 1999 regulates the Prohibition of Monopoly Practices
and Unfair Business Competition" where a business actor or seller is not allowed to conduct
unfair business competition, namely by predatory pricing (selling and loss).

Article 20 of "Law Number 5 of 1999" explains the limits on flash sale offers that are attractive

to all shopping platform users with tricks ranging from free shipping, discounts, and cashback ™~
this will certainly be very popular with platform users who make purchases online. flash sales
provide very low prices, perhaps even below the cost of production. In the law of buying and
selling a product must exceed the loss during production. But what happens is that related
parties (e-commerce companies) do not provide limits on sales at standard prices below
production.

It thus differs from previous research, which discussed similarities and variations in selling
and loss rules and competition authorities in Indonesia and the United States, as well as
enforcement of unfair price bans.? this is also discussed in another article about "The
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probability| of Predatory Pricing practices using the proceeds of crime as business capital in
Indonesia. ‘with'the scope of the problem is the potential for business actors to practice
predatory pricing because they have additional capital power sourced from criminal acts,
which has happened in Pennsylvania in the case of" "Pizza Connection Case”.” in another
article, there is also a scope of cliscussiori "Analysis of Law Enforcement Efforts Against
Partnership Actions in the Perspective of Unfair Business Competition", competition between
companies is not always prnfitableJThe proportion of entrepreneurs in Indonesia is increasing
from year to year, reaching 3.10% of the entire population. given the intense commercial
competition in Indonesia, an entrepreneur uses a collaborative method, called a partnershi

The purpose of this article is to analyze whether flash sales are related to pre
activities prohibited by Ihﬁ;l business competition law, and to explain law
to predatory pricing activities based on competition law. ™

ory pricing
orcement related

2. METHODS

In writing this article using normative legal studies where a researcher conducts research by
reviewing library documents. the statue approach and the conceptual approach. the sculpture
approach according to Peter Mahmud Marzu ki T statute approach carried out by studying
all relevant laws on the issues handled. A conceptual approach is an approach that studies
the viewpoints and doctrines of legal science that create understanding, concepts, and legal
principles that are relevant to the problem at hand.® this paper uses qualitative data analysis
techniques.

3. RESULTS AND DISCUSSION
3.1 Keterkaitan Fas Sale dengan}r}nsep)mdatory pricing

The ease of business transactions using e-commerce media makes many business actors
compete to provide promos, one of which is flash sales. ﬂasrjsale can also be interpreted as
a promo with a short time that has been determined. to attract consumer attention to a product
sold, business actors carry out flash sale activities, which result in high sales turnover while
making the store / company famous. the purpose of these sales is to instill a sense of urgency
in the audience. as a result, people will avail these discounts or offers before they expire.

The presence of excitement in this audience can result in huge sales figures in a short period
of time; in addition, this urgency will inspire the audience to make impulse purchases of a
given product or service.’ consumers will compete to acquire a product during a flash sale

4 M.Afdal Yunuur,\fh& Probability of Predatory Pricing Practices in Business Activities Using Proceeds of Crime
as Business Capital, Journad of Business Competition Volume 2 No. 1 (2022)

® Nada HusnuM, Analys:is of Law Enforcement Efforts Against Partnership Actions in the Perspective of Unfair
Business Competition, Studiﬁgaii Journal: Journal of Legal Sciences, Volume 4 Number 1, (2023)

® Peter Mahmud Marfuki. Legal Research. Jakarta: Kencana Prenada Group, 2007, page 35.

7 M.ichsan Medina, hitps:/glints.com/id/lowongan/flash-sale-adalah/ Flash Sale: What It Is, Advantages,
Disadvantages, How to Do It (glints.com) accessed on October 10, 2023, at 8:37 WIB




because the price offered is very low, the supply of goods is limited, and sales occur in a
short time. flash sales are usually carried out at certain times or moments, for example befor
big days and every weekend, and in its implementation this is only done in a limited time
such as 1-3 hours. in its activities, flash sales are suspected to cause predatory pricing
activities (selling and loss). selling and losing techniques are often adopted by business
actors for various reasons. Seme use it to shift competitors, but others consider it an early
promotion or to get out stoek.®

In Law No. 5 of 1999 Article 20 explains that:

“Bussines actorsare prohibited from supplying goods and or services by selling at a loss
or setting very low prices with the intention of eliminating or shutting down the
business of competitors in the relevant market so that it can result in monopolistic
practices and / or unfair business competition”

So, restrictions are carried out in order to avoid selling products that are less than the price
of goods of other business actors, implying that this is applied so that business actors can
maintain their dominance position.

Every business activist (business actor) can be said to be selling at a loss or the business
actor meets the elements of the requirements, namely: a. setting a low price of the production
price compared to the price set by other business actors, meaning in this case the business
actor sells his product below the standard price sold by rival business actors to make
consumers interested in buying the products they sell; b. selling low prices for a very long
time, meaning that business actors in carrying out sales and losses are carried out every day
or continuously until their business competitors exit the same market; c. has the aim of
eliminating and shutting down its competitors, this can provide space for monopolists and
make rivals exit the market concerned and make it difficult for other business actors to enter
the market. this monopoly practice is regulated in "Article 17 of Law No.5 of 1999".

To find out whether these business actors are included in unfair business competition
activities, namely through the rule of reason approach and per se illegal approach. in "article
20 of Law No. 5 of 1999" is classified as a Rule of reasor| approach, in this approach KPPU
needs to analyze the causes and effects of selling and loss activities, because these activities
cause a monopoly in market share and unfair business competition.

In determining, whether business actors are classified as predatory pricing indications
(selling losses), there is a test to determine whether flash sales aim to kill or eliminate other
business actors, these tests are: a. Above-Cost Test where a business actor can still be
considered to have the intention to eliminate, destroy, and kill the business of his competitors
even though he sets the selling price of his goods or services above the average prodyeti
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cost (ATC). But in general, the specified price is so low that it reduces the maximum profit
in the short term ® b. Limit-pricing strateg_\;La pricing strategy, also known as a limit-pricing
strategy (limit a price) in accordance wi

position by significantly reducing prices or increasing product output significantly. the
purpose of this activity is not to provide opportunities or attractiveness for new business
actors who will enter the market, so that business actors who have a monopoly can still
maintain their dominant position.

the desire of business actors to protect their

When viewed from the purpose of holding flash sale activities, namely flash sales at very
relatively low prices and a short time, in its activities flash sales are not carried out
continuously|but only carried out on the same date and month or can be called beautiful dates
for example, the 3rd day of the 3rd month, the 4th of the 4th month with a limited duration
that is only done a few hours not in a day and in this case all e-commerce media for example,
Lazada,\FQkopedia}ﬁopee,\ﬂlibli,\Bukalapak,\Jﬂ.lD and so on also held flash sales on the
same day, In addition, this flash sale activity is a means for e-commerce companies to
increase the number of visitors and increase product sales turnover and with this flash sale
activity, e-commerce usually provides facilities for other business actors to wash warehouses
so that goods that have not been sold for a long time can be sold and business actors can
make updates in a product. therefore, flash sale activities do not meet the elements of Law
No.5 of 1999 Article 20 concerning predatory pricing activities. because this flash sale can
be said to be a gift or reward from an e-commerce company.

In reality, traders involved in unfair business competition are implicitly regulated in the
Criminal Code in Article 382. however, it turns out that the laws and regulations of the
Criminal Code concerning sanctions for business actors who commit fraudulent acts in order
to harm participating business actors are not firm and still light, so that firmer and heavier
sanctions for business actors who commit fraudulent acts separately outside the authority of
the Criminal Code regulated in the Criminal Code are needed. nevertheless, it will be carried
out independently or at the initiative of a sole trader. Setting prices below the market average
or selling and losing is strictly prohibited, as mentioned in Article 20.1 due to tight market
competition, business actors are competing to develop new concepts or variants 0n| [hﬁ‘.i goods
or services being promoted.

Flasrj sale is one of the marketing tactics that offers significant discounts, by setting time
limits and limits on the sale of products, assuming a price that is lower or less than the cost
of production. this sales system benefits both business actors who supply electronic facilities
or operate as intermediaries, apart from businesses that provide services, goods, and
customers_then the benefits that are considered by business activists such as providing digital
facilities so that young and crowded customers are interested in cheap sales and shopping on

? KPPU Regulation "Number 6 of 2011 concerning Guidelines Article 20 (Sale and Loss) Law NO.5 of 1999
conceming the Prohibition of Monopoly Practices and Unfair Business Competition”, Chapter V

wKomang Kory .|uyum)mr1 Sale as an Indication of Predatory Pricing in E-Commerce Applications Competition
Law Perspective, Journallof Legal Preferences Vol. 3, No. 1.(2022)




the platform. Increased awareness of stores or goods provides advantages for the executors
of a business, both services and goods. customers profit from the ability to purchase goods
at a much cheaper price than they would normally spend. as a result, flash sales can entice
someone to shop because theLprices presented are very attractive, and it is something that
everyone looks forward to considering dynamic|and not fixed market prices

Many e-commerce business actors driven by increasingly competitiye’business competition
mers and dominating the

market, one of which is providing promotions to consumers”who are interested in making

are engaged in marketing techniques, especially in attracting co
payments for their e-commerce scrviocsj this is very sihilar to what traditional business
actors do.*? flash selling is one of the latest promotiondl strategies used by many e-commerce

companies.

Basically, a price reduction is not prohibited if the price given remains in the fair price
category or the price is appropriate; this statement is supported by Article 24 of the Minister
of Trade Regulation Number 50 of 2020, which states that business actors who trade through
electronic devices or e-commerce are allowed to offer price discounts as a form of

convenience to consumers.?

3.2 Enforcement of Predatory Priging Law Based on Business Competition L:

In Law Number 5 of 1999 article 20, it cainbe known if a business actor is sai

predatory pricing activities (selling and loss) tKthe business actor meets t

to carry out
lements of the
article, namely with the intent, getting rid of cwmpetitors in his b ss, carrying out
monopoly activities, causing unhealthy business battgs is said‘tg/carry out predatory
ifig dnd loss activities for a

long time, causing their business competitors to stop quitting the market and hinder new

pricing actions (selling and loss) if business actors carry

entrepreneurs who want to enter the market world. this makes these business actors in a
dominant position, after being in a dominant position, business actors who sell at a loss will
sell a product at a very high price, because they no longer have competitors in the market
and become the only ones who sell a product they sell in the market.

When selling and loss activities are carried out, consumers will feel benefited because they
get a product at a low price, but after the selling loss activity stops and makes competing
business actors out of the market, consumers have no choice anymore in buying a product
because there are no other sellers in the market, and at that time the price of a product
increases in price for a long time. In "Article 48 paragraph 2 of Law Number 5 of 1999

™ Maher Sy-alalﬁ\ikged Predatory Pricing Practices in Electronic Commerce in Indonesia, Nommenser | Tonsan
Of Business Law Volume 01 Number 02. (2022) Bptic

12 Rasy'ifh\SyahlaMgalions of Predatory Pricinef in Promotional Practices with the Flash Sale Method are

connected with Law Nuﬂer 5 of 1999 concerning thg Prohibition of Monopoly Practices and Unfair Business
Competition, Journal Volume 2, No. 1, (2022)
13 Alvaro David, The Linkage of the Predatory Pricing Concept in Price Discount Practices in the Clolhin;

Convection Industry through E-Commerce Based on the Perspective of Business Competition Law, Jurnal Saind Publik:
Volume 10, Number 2. (2022)




concerning the Prohibition of Monopoly Practices and Unfair Business Competition"
regarding the practice of predatory pricing (Selling and Loss) states that:

"Violation of the provisions of Articles 5 to 8, article 15, articles 20 to 24, and article
26 of this law shall be punishable by a fine as low as Rp.5,000,000,000.00 (five
billion rupiah) and as high as Rp.25,000,000,000.00 twenty-five billion rupiah, or
imprisonment in lieu of a fine for a duration of 5 (five) months™."
With additional penalties related to article 48 above where the provisions are regulated in
article 49 of Law Number 5 of 1999. because with the abolition or replacement of criminal
regulatory sanctions and fine provisions as contained in "Law Number 5 of 1999”."* Law
enforcement on predatory pricing is carried out by KPPU through the Rule of reasnl:l
approach method, meaning that it must first be proven whether the business actor violates
Article 20 of Law Number 5 of 1999 concerning th@l Prohibition of Monopoly Practices and
Unfair Business Competition.*® If there are elements with the intent, death or elimination,
Monopoly Practices and Unfair Business Competition, then the business actor can be said to
be carrying out a sale and loss action or predatory pricing.\fl\is intended that this rule will
make businesses exist and fair when conducting their activities in the economy, thus
protecting consumers from harmful corporate practices,

Because selling behavior and setting sales prices agg vulnerable below average standards on
the grounds of creating a monopoly situation or whfair competition between business actors,
the establishment of predatory pricing procedures requires juridical analysis based on the
etermination of prices that are higher and below
evaluated based on whether competitive business
ts that are predominantly high or below the market

law of reason." in line with the fact that th
the limits of fairness is typical, it must
actors are required to price all prod
standards of business actors

This is also in line with ministerial regulations for the safety of local regional businesses,
especially those entering the world of e-commerce, the government enforces Ministerial
Regulation Number 119/PMK.010/2019, which regulates customs, excise, and taxes on
imported goods. government protection for domestic business actors in the form of a de
minimis reduction in the value of import tariffs on goods from USD 75 to USD 3 is
welcomed by business actors. Previously. products with prices greater than USD 75 were

14 Law No.5 0f 1999 concerning lhf1 Prohibition of Monopoly Practices and Unfair Business Competition. Chapter
Viii, Article 48

15 Firlj wijakuum1,Rosalinda E]uim1. Juridical Tmplications of Flas Sale Strategy by E-Commerce Businesses.

Indonesia Journal of Law and Social-Political Governance, Vol 3 No. 1 (2023).

16 .a’\dmd;j Suci Rahay tmlysm of Alleged Practices of Selling and Losing Imported Products Through the Sht}pezl
E-Commerce Sitd, Unes Law Review, Volume 4, Issue 4, (2022)

e Kumaﬁahm;auﬁa\'l‘l‘le role of the business competition supervisory commission in response tof allegations of
predatory pricing practices inle—c:ommerce, Jurnal Geuthié, Multidisciplinary Research Vol. 6, No. 2, (2023

18 Akhmad\P:than\"ﬂuaiysis of Alleged! Predalory Pricing Practices and Abuse of Dominant Position in the E-
Commerce Industry", Journa] of Business Competition Volume 3 No. 1 (2023)




subject to import fees.lj however, with this arrangement, starting in early 2020, goods that
have a price of more than USD'3 will be subject to import duties.

4. CONCLUSION

Based on the results of the discussion above, it can be concluded that the relationship
between flash sale and predatory pricing is a buying and selling business strategy that is
implemented through e-commersg media, by offering low prices on an item that is sold and
carried out in a short time with the’aim of increasing sales and reducing old stock of goods
and increasing visitors to an e-commevgg. this flash sale activity is also carried out by all e-
commerce on the same day, usually doné when there is a big day or on the same date and
month for exampleLlike the 3rd of the 3rd month. Se-the act of flash sale is not included in
Predatory Pricing activities (selling and loss)Jthis is in accordance with the position i

bu sincsslcompctition law because flash sales do not include elements of predatory pricing
activities (selling and loss) in "Law No.5 of 1999 concerning the Prohibition of Monopoly
Practices and Unfair Business Competition", so it is clear that law enforcement on predatory

pricing provides benefits for fellow business actors inam melaku kan\aktivitasmpasar?aﬂg
tidak}rematikanh}ahaﬁegiat?}aha?hinya\
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